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STATE OF VERMONT 

GREEN MOUNTAIN CARE BOARD 

 

In re:  University of Vermont Medical Center ) GMCB-021-14con 

Inpatient Bed Replacement Project  ) 

__________________________________________) 

 

ORDER GRANTING RELIEF FROM CONDITIONS  

AND MODIFYING CONDITION B.7 

 

The University of Vermont Medical Center (UVMMC) requests relief from certain 

conditions imposed by the Board in the certificate of need (CON) for the above-referenced project 

(the Project).1 Specifically, UVMMC requests relief from aspects of Condition B.1 and Condition 

B.6 that require it to 1) reduce its inpatient bed count; 2) no longer use Shepardson 3 North for 

patient care; and 3) report on the occupancy of Shepardson 3 North and McClure 5.2 As explained 

below, we grant UVMMC’s request because doing so will provide the hospital with the flexibility 

it needs to make modest investments to meet increased demand for inpatient care and to respond 

to evolving challenges, such as those presented by the COVID-19 pandemic. We note, however, 

that this flexibility is limited by the requirements of the CON statutes and rules. We also modify 

the reporting required by Condition B.7 of the CON. 

 

Background 

 

When it developed this “bed replacement” project, UVMMC anticipated that additional 

inpatient beds were not needed because inpatient utilization would remain roughly level through 

2022.3 The application stated that the Project would not increase the number of inpatient beds at 

the hospital - the approximate number of staffed beds (447) would be maintained initially, and the 

number of physical beds would decrease from 509 to 496.4 The application also stated that the new 

building (the Miller Building) would replace existing beds in Shepardson 3 and 4 North and the 

vacated space would be used for purposes other than patient care.5 The Statement of Decision and 

the CON used this language in describing the Project6 and Condition B.1 of the CON required 

UVMMC to develop and operate the Project in strict compliance with the Project scope as 

described in the application and in strict conformance to the Statement of Decision and the CON.  

 

 
1 Request for Relief from CON Conditions for Inpatient Bed Replacement Project (Dec. 17, 2021) (“Request for 

Relief”).  
2 Id. at 1. 
3 Application (Sept. 29, 2014), 12, 39-41. 
4 Id. at 5, 9.  
5 Id. at 5, 22.  
6 Statement of Decision and Order (July 1, 2015), Findings of Fact, ¶¶ 21, 24; Certificate of Need (July 1, 2015), 

Project Description and Scope, 1.  
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After the Miller Building opened on June 1, 2019, UVMMC continued to use Shepardson 

3 North for patient care because of high census levels.7 In February 2020, UVMMC asked the 

Board for permission reopen 32 medicine beds on McClure 5 on a time limited basis to manage 

these high census levels.8 Reopening these beds was expected to cost approximately $2.7 million, 

increase the number of physical beds at UVMMC to 516, and allow the hospital to close 

Shepardson 3 North.9 In March 2020, the Board approved this non-material change to the Project 

and revised the CON.10 Relevant to the pending request, the Board added a condition to the CON 

that required UVMMC to report on the occupancy rates of the Shepardson 3 North and McClure 

5 beds11 and extended the reporting period through July 1, 2023.12 The Board expressed hope that 

the additional beds could be used to address the emerging COVID-19 public health emergency.13  

 

Since March 2020, UVMMC has sought to add inpatient beds several times. First, 

UVMMC has continued to use beds in Shepardson 3 North to respond to the unanticipated closure 

of its Fanny Allen Inpatient Rehab Unit.14 Second, in July 2021, UVMMC asked the Board for 

permission to open 15 additional medicine beds as part of an interim solution to accommodate a 

surge of medical inpatients.15 The Board chose not to review the proposed action, a non-material 

change to the Project, allowing UVMMC to proceed.16 Finally, in December 2021, UVMMC asked 

the Board for permission to add five temporary ICU beds in response to a statewide shortage due 

to COVID-19.17 UVMMC stated that it would use the additional beds for at least four weeks, or 

until the statewide need for ICU beds was reduced to manageable levels.18 Again, the Board chose 

not to review this action, allowing UVMMC to proceed.19  

 

In total, UVMMC is licensed for 562 beds, 522 at its main campus and 40 at its Fanny 

Allen Campus. As of the end of November, UVMMC had 525 “physical beds” (i.e., beds that exist 

and could be utilized), all on its main campus. Of these 525 beds, 517 were authorized under the 

hospital’s license for 522 beds at its main campus and eight beds were temporary COVID-19 surge 

beds authorized under a Section 1335 COVID-19 Emergency Declaration Blanket Waiver for 

 
7 See Implementation Report #16 (Oct. 2, 2019), 2 (noting that the hospital was caring for 15 to 19 patients in 

Shepardson 3 North on any given day).  
8 Request to Approve Non-Material Change (Feb. 13, 2020).  
9 Id. at 4. 
10 Statement of Decision and Order Approving Non-Material Change (Mar. 20, 2020), 6. 
11 UVMMC notified by Board in its July 1, 2020, implementation report that, for various reasons, the medicine beds 

on McClure 5 were moved to McClure 6. To prevent confusion, this order continues to refer to McClure 5.   
12 Addendum to Certificate of Need (Mar. 20, 2020). 
13 Statement of Decision and Order Approving Non-Material Change (Mar. 20, 2020), 5.  
14 See Request for Relief, 2; see also Implementation Report #19 (July 1, 2020), 2, n.2; Implementation Report #21 

(Feb. 1, 2021), 2, 4.  
15 Request for Non-Material Change to CON for Inpatient Bed Replacement Project (July 26, 2021).  
16 Letter re Request for Non-Material Change to Add 15 Medical Beds (July 27, 2021).  
17 Request for Non-Material Change to CON for Inpatient Bed Replacement Project (Nov. 30, 2021). 
18 Id. at 1.  
19 Letter re Request for Non-Material Change to Add 5 ICU Beds (Dec. 1, 2021).  
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Health Care Providers issued by the Centers for Medicare and Medicaid Services during the early 

stages of the pandemic.20 

 

Arguments of the Parties and Amici 

 

 In support of its request, UVMMC asserts that 1) having to seek the Board’s approval to 

add beds has required a substantial investment of time and resources; 2) the surge of patients 

requiring an inpatient level of care shows no signs of abating and, indeed, the last three months 

have been among the most difficult of the last two years; 3) it is currently limiting elective surgeries 

in order to preserve inpatient space and, even with these controls in place, is declining or delaying 

more inpatient transfers from other hospitals; 4) it will need to continue to respond quickly and 

flexibly – often in ways it cannot precisely anticipate – to meet its mission; and 5) inpatient 

volumes will likely necessitate the use of Shepardson 3 North for patient care, even if its Inpatient 

Rehabilitation patients return to the Fanny Allen campus.21  

 

 The Vermont Federation of Nurses and Health Professionals (VFNHP), which was granted 

amicus curiae status in this case, submitted comments in response to UVMMC’s request for relief. 

In its comments, VFNHP expresses concern that allowing UVMMC to open and close beds 

without oversight could lead to patient safety issues and unsafe staffing and urges the Board to 

limit any relief it may grant, such as by allowing for the expansion of beds for COVID patients but 

enforcing a cap for non-COVID patients.22  

 

 The Vermont Office of the Health Care Advocate (HCA), an interested party in this case, 

also submitted comments in response to UVMMC’s request for relief. In its comments, the HCA 

acknowledges that UVMMC needs flexibility to respond to the current public health crisis but 

expresses concern that UVMMC’s request is not time limited.23 The HCA argues that, instead of 

granting an open-ended waiver, the Board should approve the request for a period of twelve 

months, at the conclusion of which UVMMC could apply for a further waiver of the CON 

conditions if needed.24 

 

 UVMMC submitted a brief response to the HCA’s comments in which it argues that 

permanent relief is warranted. UVMMC asserts that the circumstances that necessitate relief 

predate the COVID-19 crisis (although they have worsened as a result of COVID-19), and there 

is therefore no reason to believe these circumstances will abate once the crisis is over.25 UVMMC 

 
20 Response to Request for Information re UVMMC Bed Count (Dec. 1, 2021), 1-2.  
21 Request for Relief, 2.  
22 Response from VFNHP (Dec. 28, 2021).  
23 HCA Comment on Request for Relief (Dec. 28, 2021).  
24 Id.  
25 Letter re Request for Relief from CON Conditions for Inpatient Bed Replacement Project (Dec. 29, 2021). 
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also asserts that the Board will retain its statutory oversight powers regardless of whether there is 

any time limit associated with the relief.26  

 

Conclusions 

 

It is evident from the background described above and from findings that are emerging 

from the Board’s sustainability planning work27 that UVMMC needs flexibility to make modest 

investments to respond to a level of demand for inpatient services that was not anticipated when 

the Project was developed and to meet evolving challenges, such as those presented by the COVID-

19 pandemic. We therefore relieve UVMMC from Conditions B.1 and B.6 of the CON to the 

extent that they require UVMMC to 1) reduce its inpatient bed count; 2) no longer use Shepardson 

3 North for patient care; and 3) report on the occupancy of Shepardson 3 North and McClure 5. In 

response to comments from the HCA and VFNHP, we note that UVMMC’s ability to use this 

flexibility is necessarily limited because CON review is required for any change in the number of 

licensed beds at a hospital and any capital expenditure by a hospital exceeding $3 million.28   

 

UVMMC has described its efforts to add inpatient beds as temporary or time-limited 

solutions to meet urgent, unplanned demands, and has stated that it intends to present the Board 

with a long-term solution to its inpatient bed needs at some time in the future.29 To ensure that the 

temporary solutions being implemented do not become permanent if that is not appropriate and to 

ensure that a long-term solution is in fact developed, we amend Condition B.7, as previously 

amended on December 1, 2021, as follows: 

 

7. Beginning January 1, 2023, and every six months thereafter until a certificate of 

need application is filed to permanently add inpatient beds, the The Applicant shall 

submit implementation reports to the Board no later than January 2023 on 

 
26 Id.  
27 See Berkely Research Group, Presentation to the Green Mountain Care Board, VT Hospital Quality Review and 

Capacity Planning in Preparation for Value-Based Care (Oct. 27, 2021), 15, available at 

https://gmcboard.vermont.gov/sites/gmcb/files/documents/BoardPres_BRG_VTHospitalQualityReviewandCapacity

PlanninginPreparationforValueBasedCare_20211027.pdf. 
28 18 V.S.A. § 9434(b). Under this statute, review would also be required if UVMMC seeks to offer a health care 

service or technology having an annual operating expense that exceeds $1 million for either of the next two 

budgeted fiscal years, if the service or technology was not offered or employed, either on a fixed or a mobile basis, 

by the hospital within the previous three fiscal years.  
29 See, e.g., Request to Approve Non-Material Change (Feb. 13, 2020), 4 (describing the time-limited nature of the 

32 beds that would be reopened and the need for the hospital to continue to push towards longer-term solutions); 

Request for Non-Material Change to CON for Inpatient Bed Replacement Project (July 26, 2021), 5 (asserting that 

“we can easily suspend use [of the 15 additional beds] if and when we are confident that they are no longer 

necessary” and, conversely, that “if our inpatient volumes do remain high enough for long enough to justify this 

increased number of beds on a permanent basis, we will promptly return to the Board with a proposed long-term 

solution that does not rely on simply adding beds to space that is outdated or by converting single-occupancy rooms 

to double occupancy – neither of which is ideal.”); Request for Non-Material Change to CON for Inpatient Bed 

Replacement Project (Nov. 30, 2021), 1 (describing the hospital’s plans to use the additional ICU beds until January 

3, 2022 or until the statewide need for ICU beds is reduced to manageable levels).  
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describing its plans regarding the inpatient beds it has added since the certificate of 

need was issued.  

 

 

SO ORDERED.  

 

Dated:  January 4, 2022, at Montpelier, Vermont.  

 

s/   Kevin Mullin, Chair ) 

) GREEN MOUNTAIN 

s/          Jessica Holmes ) CARE BOARD  

    ) OF VERMONT 

s/   Robin Lunge     ) 

    ) 

s/ Tom Pelham  )  

    ) 

s/ Thom Walsh  ) 

 

 

Filed:  January 4, 2022 

Attest: Jean Stetter, Administrative Services Director 

 


