


STATE OF VERMONT
GREEN MOUNTAIN CARE BOARD

IN RE: )
)

PROPOSED AMBULATORY SURGERY ) GMCB-010-15CON
CENTER )

VERIFICATION UNDER OATH

Jill Berry Bowen, being duly sworn, states on oath as follows:

1. My name is Jill Berry Bowen. I am the Chief Executive Officer of Northwestern Medical
Center (“NMC”). I have reviewed the Memorandum in Opposition to the Green
Mountain Surgery Center Certificate of Need Application on Behalf of Northwestern
Medical Center (the “Submission”), submitted herewith.

2. Based on my personal knowledge and after diligent inquiry, I attest that the information
contained in the Submission is true, accurate and complete, does not contain any untrue
statement of a material fact, and does not omit to state a material fact.

3. My personal knowledge of the truth, accuracy and completeness of the information
contained in the Submission is based upon either my actual knowledge of the subject
information or upon information reasonably believed by me to be true and reliable and
provided to me by the individuals identified below in paragraph 4. Each of these
individuals has also certified that the information they have provided is true, accurate and
complete, does not contain any untrue statement of a material fact and does not omit to
state a material fact.

4. The following individuals have provided information or documents to me in connection
with the Submission and each individual has certified, based either upon his or her actual
knowledge of the subject information or, where specifically identified in such
certification, based on information reasonably believed by the individual to be reliable,
that the information or documents provided are true, accurate and complete, do not
contain any untrue statement of a material fact, and do not omit to state a material fact:

Jane Catton, Senior Vice President, Chief Operating Officer, Chief Nursing Office, NMC
Christopher Hickey, Senior Vice President and Chief Financial Officer, NMC
Jonathan Billings, Vice President, Planning & Community Relations, NMC

5. In the event that the information contained in the Submission becomes untrue, inaccurate
or incomplete in any material respect, I acknowledge my obligation to notify the Green
Mountain Care Board and to supplement the Submission as soon as I know, or reasonably
should know, that the information or document has become untrue, inaccurate or
incomplete in any material respect.
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STATE OF VERMONT
GREEN MOUNTAIN CARE BOARD

IN RE: )
)

PROPOSED AMBULATORY SURGERY ) GMCB-010-15CON
CENTER )

NORTHWESTERN MEDICAL CENTER SUBMISSION OF
INFORMATION IN OPPOSITION TO APPLICATION

Northwestern Medical Center (“NMC”), a nonprofit hospital located 24 miles from the

proposed site of the ACTD LLC ambulatory surgery center (“ASC”), submits the following

memorandum in opposition to the application filed by ACTD LLC d/b/a Green Mountain

Surgery Center (“GMSC” or the “Applicant”) for a Certificate of Need (“CON”). The GMSC

must be denied a CON because the Applicant fails to meet all of the criteria required under 18

V.S.A. § 9437 for the Green Mountain Care Board to issue a Certificate of Need. See Green

Mountain Care Board, Certificate of Need Rules, Rule 4.402(1): Criteria. Specifically, the

GMSC has not demonstrated that there is a “need” for additional operating room (“OR”) or

procedure room (“PR”) capacity in Northwestern Vermont given the excess OR and PR capacity

available at the nearby hospitals. 18 V.S.A. § 9437(3). Further, the CON application must be

denied because establishing an ASC is inconsistent with the policies and procedures of Chapter

221 of Title 18 of the Vermont Statutes Annotated and 18 V.S.A. § 9372. See Green Mountain

Care Board, Certificate of Need Rules, Rule 4.402(1): Criteria.

NMC has long supported Vermont’s health reform initiatives and, as a nonprofit,

mission-driven community hospital, we have made significant investments in improving the

health of our community. We strive to uphold the ideals underlying the public policy of the State

declared in the CON law: serving the public need, containing costs, and ensuring the provision of

high quality health care services and resources to all Vermonters. Our 2016 Community Needs
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Assessment identified six health priorities for investing any surplus funding in programs and

services, identifying mental health and substance abuse treatment as the top priority. Our ability

to address community needs is jeopardized by the potential diversion of surgery and other

procedures to an investor-owned ambulatory surgery center.

Surgical Services at NMC

NMC provides our community with 24/7/365 access to emergency and acute care

services and has significant excess operating room (“OR”) and procedure room (“PR”) capacity.

As shown in our May 6, 2016 Response to the Board’s Request for Information, during regularly

scheduled business hours, the NMC ORs are used at about 50% of available capacity and the

PRs are used at about 13% of available capacity. Response of Vermont Association of Hospital

and Health Systems to the Green Mountain Care Board’s Request for Information (May 6, 2016).

NMC also has the ability to expand the hours that the ORs and PRs are open and has offered to

make these facilities available to providers on Saturday if they need to operate then. Given the

available space at NMC, there is no identifiable patient need for another building in which to

provide services.

Patient Experience Improvement Efforts

Over the past year, we have evaluated opportunities to change NMC’s operating and

procedure room processes in an effort to realize efficiencies and enhance the patient experience.

We engaged a consultant, Gail Broadhurst of Surgery Center Services of America, to help us

consider alternative OR and PR processes. With Ms. Broadhurst’s input, NMC evaluated and

redesigned how we prepare our facilities, staff and patients, and guide those patients through our

outpatient operating room system. NMC has also gathered ideas and input from site visits at

best-practice settings.
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Based on this work, NMC is:

• Evaluating case types to relocate appropriate procedures from our operating rooms to our

procedure rooms thereby ensuring treatment in appropriate settings, reducing costs and

improving efficiency;

• Evaluating current staffing workflows to improve throughput and efficiency;

• Offering surgeons open time outside of their individual normal reserved block time for

scheduling of additional cases;

• Exploring planned updates to clinical protocols for conscious sedation to improve

throughput; and

• Adding differentiated workflows within the Meditech Electronic Health Record to

streamline documentation.

The early results of this work demonstrate that NMC can achieve significant efficiencies

for its higher volume elective procedures. After extensive planning and staff changes, we

recently did a “test run” in our eye surgery operations of the new processes and protocols

identified by the consultant to improve OR efficiency. The measures of success for this pilot

were to maintain patient satisfaction scores greater than 90%, to have no infections or adverse

events occur during the pilot phase and have no patients return to the OR. NMC has met or

exceeded each of these measures, demonstrating greater efficiency while preserving quality and

the patient experience. In one morning, we were able to reduce overall operating time by 1.5

hours, mainly by decreasing procedure turn-around times and more efficiently managing the

patient scheduling. Since this test, we have consistently reduced turn-around times by 1.5 to 2

hours over the course of the pilot, enabling our surgeon to perform an average of 12 eye

surgeries in the time it used to take to complete 8. We anticipate that these changes will further
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increase our available OR and PR capacity and will generate approximately $400,000 in savings

to NMC.

NMC has also done a baseline assessment of procedure room processes and protocols to

increase efficiency. From April 17th-June 5th, we will be piloting changes to our colonoscopy

workflow processes. This will involve another site visit from the consultant who will work with

us to redesign and reevaluate the colonoscopy protocols and processes. Similar to the pilot

conducted with our eye surgery procedures and protocols in the ORs, we will test changes to our

colonoscopy workflow and seek to demonstrate efficiency improvements.

The Applicant states in its January 25, 2017 response to the Board’s request for

additional information that the appropriate measure of “actually available” capacity that is able

to be “used effectively” is to “review the intake room to procedure room ratio.” Response of

ACTD LLC to Green Mountain Care Board’s Request for Additional Information (Q006)

(January 25, 2017). This is not a measure of usable capacity but rather a measure of efficiency –

the time required for the facility to “turnaround” a procedure room. NMC whole-heartedly

agrees that efficiency improves the patient experience and saves money. It does not justify

building unneeded capacity, however. This is why NMC has undertaken these significant efforts

to study and improve the efficiency of its OR and PR services – reviewing staffing, room

availability, turnaround procedures and all the other factors that influence an efficient and well-

run OR and PR setting. NMC is very pleased at the success of its efforts so far; as noted above,

there has been greater than 90% patient satisfaction with the eye surgery pilot efforts and there

have been no patients returning to the OR, and no adverse events or infections. We continue to

implement these reforms and to plan for further improvements in efficiency while providing an

optimal patient experience.
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Creating Convenient Scheduling for Physicians is Not “Need”

The Applicant has stated that the public “need” it will serve is providing OR capacity not

“controlled or meted out” by the hospitals Response of ACTD LLC to Green Mountain Care

Board’s Request for Additional Information (Q006) (January 25, 2017). The “controlling and

meting out” that NMC does is arranging a schedule that matches surgeons’ and staff’s

availability and preferences and that ensures its ORs and PRs are available to provide high

quality surgery as cost effectively as possible – a necessary effort that an ASC with more than

one provider will surely have to undertake as well.

NMC has worked extensively to give providers flexibility and choice in scheduling the

ORs and PRs. Any surgeon with medical staff privileges can reserve blocks of time and can

request additional time as needed. Independent providers serve on the Surgical Council that

arranges the schedule for the ORs and PRs and, thus, are regularly part of the scheduling process.

Providers can also file complaints about access or other issues via a hotline or by calling the

Surgical Services Director.

If a provider feels he or she is not receiving needed time or the schedule is not working,

NMC has the capacity and the ability to make alternative arrangements. As mentioned above,

NMC has offered to open the ORs and PRs on the weekends or after hours to accommodate a

provider’s needs. If providers have additional scheduling needs that are not being met, they have

not attempted to address those concerns with us.

Elusive “Wait Times”

The Applicant has also argued that there is a need for additional capacity because of

“wait times” for surgeries or procedures. See e.g., Response of ACTD LLC to Green Mountain

Care Board’s Request for Additional Information (Q006) (January 25, 2017). It is unclear what
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the Applicant means when it accuses NMC and other hospitals in Vermont of having long “wait

times”. This term has no official definition or standards for measuring, nor has the Applicant

provided one. NMC cannot gather data for a nonexistent measure.

If the definition of “wait times” is defined as delays between when a patient desires a

procedure be scheduled and the actual date of the procedure, such delays are generally due to

issues with the provider’s office or the patient, and “downstream” from NMC. Providers

determine their practice schedules and may not be available because they have scheduled other

patient surgeries or procedures on the patient’s ideal day, or if they are out-of-town attending a

conference or on vacation. Certain procedures have preparation times preventing them from

being scheduled immediately. For example, a colonoscopy cannot be scheduled on the same day

as it is recommended by a provider because the patient must physically prepare for the

procedure. If delayed scheduling is the definition of “wait times”, building additional capacity

won’t address the problem.

NMC has not received any complaints from patients or providers about wanting to have a

procedure done at a certain time and the hospital not being able to schedule the procedure. The

Applicant has accused the hospitals of being unable to provide “wait time” data because they are

“deaf” to patient complaints. Response of ACTD LLC to Green Mountain Care Board’s Request

for Additional Information (Q006) (January 25, 2017). NMC regularly reviews and responds to

issues identified in our patient experience surveys and has a robust complaint and grievance

management process where all patient and family complaints are registered and targeted to be

resolved within thirty days. Likewise, NMC offers providers multiple avenues to and means for

registering complaints. In a review of our data over the past five years, there have been no

formal complaints lodged about OR or PR wait times.
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Additional Infrastructure Will Not Contain Costs

By adding more operating and procedure room infrastructure to a system that has excess

capacity, the GMSC will do nothing to contain the cost of care. The ASC may be able to drive

down the cost of a single procedure for a single individual, but the costs of keeping community

resources like the NMC operating and procedure rooms available 24/7/365 will remain. Now,

these costs won’t be offset by reimbursement for surgical services, which have been siphoned off

by the GMSC.

The only ambulatory surgery center in Vermont, the Vermont Eye Surgery and Laser

Center (“VESLC”), drew more than 640 patients out of NMC’s community over the course of an

18-month period between November, 2012 and May, 2014. See Vermont Eye Surgery and Laser

Center Implementation Reports, 2012-2014 (May, 2014) (on file with Green Mountain Care

Board) attached at Exhibit 1. Establishing another facility within 24 miles of NMC that provides

the same surgical services NMC provides will duplicate our efforts and will draw away even

more patients. Of course, we lack recent data about the VESLC’s operations and its impact on

NMC as the VESLC is not required to report to the Green Mountain Care Board or to anyone

else. The VESLC submitted its last implementation report to the Board in May, 2015. In an

attempt to assure the Board that there will be some state oversight of the GMSC, the Applicant

states in its January 25, 2017 responses to the Board’s request for additional information that the

VESLC has been and continues to make quarterly reports to and be regulated by the Department

of Disabilities, Aging and Independent Living (“DAIL”). However, DAIL denies ever receiving

such reports and states that it only regulates the VESLC for Medicare and Medicaid surveys and

certification. See Letter from Suzanne Leavitt, Director State Survey Agency and Assistant

Division Director, Vermont Department of Disabilities, Aging and Independent Living to Donna
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Jerry at the Green Mountain Care Board (February 24, 2017) (on file with the Green Mountain

Care Board).

Over the past 5 years (2012-2017), NMC’s net patient revenue (“NPR”) has grown by an

average of 3.5% per year. During this time, hospital NPR, which includes all revenue from

outpatient surgical services, has grown at a rate of less than 1% per year on average.

Northwestern Medical Center, Net Patient Revenue Detail (February, 2017) at Exhibit 2. During

this same period, physician practice NPR has grown an average of 22% annually. This growth

has been driven by the addition of key physician practices to improve access to care in Franklin

and Grand Isle counties, including urology, cardiology, pulmonology, comprehensive pain and

addiction treatment, dermatology and pediatrics. Some of this new physician practice patient

revenue is from services that had existed in the community outside of the hospital but would

have left the area or closed if NMC had not stepped in to provide the service. Importantly,

unlike revenue generated by the for-profit GMSC, all NPR generated by NMC practices is

reinvested into the community. The physician-based NPR from these services has given NMC

the resources to provide critical services to our community.

Resources for Essential Community Services

Profitable services are essential to NMC’s ability to provide services that are critical to

the community we serve but not profitable. We receive numerous comments from patients and

their families about how pleased they are to be able to access these vital services in their

community from nurses and doctors who they know and trust. Many of these essential services

result in a financial loss for our organization and NMC must subsidize the services with more

profitable programs. For example, in FY2016, obstetrics services, including labor and delivery,
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operated at a $2 million dollar loss. During the same time period, we estimate that colonoscopy

procedures resulted in a net income of $1 million dollars to NMC.

The opening of the GMSC will siphon profitable surgery away from NMC, potentially

forcing us to make decisions about what unprofitable services must be discontinued. If, for

example, all endoscopy patients went to the GMSC for care, NMC projects that it would lose $1

million annually. NMC would be unable to reinvest that $1 million dollars in essential services

like substance abuse treatment and mental health care. Rather than supporting services in the

community like birthing centers, addiction treatment clinics, primary care and health and

wellness program, the revenue from outpatient surgeries at a not-for-profit community hospital

will be transferred to physician investors in a for-profit ambulatory surgery center.

Choice for Whom?

The Applicant has also alleged that Vermonters “need” this ASC because Vermont

patients need a choice about the setting in which they will receive services. The proposed ASC,

however, is really about the State providing choice to the anonymous doctor investors who will

personally profit from the ASC. Doctors reserve operating and procedure rooms, not patients.

Doctors choose the space, and apparently, the doctors investing in the ASC would prefer not to

work with or in existing available hospital space, despite the excess capacity. The ASC provides

the doctor investors the opportunity to maximize income by choosing to use a lower cost facility,

which will receive fee-for-service payments in a space that minimizes overhead costs because,

unlike NMC, it is not open 24/7/365.

ASCs Operate Outside of Vermont’s Health Care Regulation and Priorities

Once established, the GMCB has no authority to regulate the ASC, nor will any other

state agency. There are no state laws that govern the ASC’s operation, and it will not be
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licensed. Unlike the hospitals, the budget of the GMSC will not be reviewed and approved by

the Board, and the GMSC will pay no provider tax which brings additional federal money to the

State to support its medical assistance programs. The Applicant volunteers to submit quarterly

reports to DAIL but DAIL does not have the authority to oversee ASCs (aside from conducting

Medicare surveys) and, despite the GMSC’s claims to the contrary, has no experience regulating

the only other ASC in Vermont, the VESLC. See Letter from Suzanne Leavitt, Director State

Survey Agency and Assistant Division Director, Vermont Department of Disabilities, Aging and

Independent Living to Donna Jerry at the Green Mountain Care Board (February 24, 2017) (on

file with the Green Mountain Care Board).

NMC is a Leader in State Health Care Reform Efforts

NMC continues to be a leader in the efforts to transform the health care delivery system

in Vermont by investing in population health and the wellbeing of our community. Our efforts

are tightly focused on bending the health care cost curve through our investments in coordinated,

evidence-based, primary prevention efforts in our community. To this end, NMC is

collaborating with the State health care community and our local community to promote the

development of an integrated health system which will manage the population’s health

collectively through one coordinated model. We are working with other hospitals and health

care entities throughout the state and our region to rethink service integration and our uses of

existing space and resources. We established a Regional Clinical Performance Council

(“RCPC”) with all providers of care and social agencies within our Health Service Area to

ensure that patients have a community care plan that is well-coordinated across the health care

system.
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NMC is also devoted to working with the Board and other health care leaders throughout

the State on implementing the All-Payer Waiver. We are one of four hospitals in the state

participating in the Next Generation ACO Pilot which capitates payments to providers for the

treatment of 30,000 Medicaid patients. Under this new model, NMC is assuming the risk

associated with managing the care of the entire patient and not just treating individuals on a per-

service basis.

It is our firm belief that all members of the community and health care system must be at

the table to effectively manage the population’s health. Locally, we have undertaken efforts to

meet patients where they live, work, learn and play, and to connect all points of the health care

delivery system to facilitate patient access and use. These efforts ensure that all patients are

focused on their health and wellness. We have also formed a community board, the Unified

Community Collaborative (“UCC”), to provide governance and oversight and to set priorities for

clinical and community care integration, as we advance population health. This will be

accomplished in part by the important work of RiseVT. RiseVT is an organization dedicated to

engaging the community in efforts to embrace healthier lifestyles, improving quality of life and

lowering healthcare costs through education and environmental changes that facilitate access to

healthier choices. Through partnerships with community leaders, we have placed “Health

Advocates” in schools, businesses and municipalities. We hope to continue to build on the

successes of RiseVT and our other health care reform efforts.

A Step Backward

The ASC’s fee-for-service payment model is antiquated and contrary to Vermont’s

efforts to reform our health care system. Led by the efforts of this Board, NMC and Vermont

hospitals have devoted substantial time and resources to reform the health care payment system
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in Vermont beginning with participation in the population health oriented All-Payer Waiver.

Our efforts have been directed toward establishing a unified, holistic approach – accepting

responsibility and risk for the health of the whole patient rather than getting paid per service

provided. Establishing an ambulatory surgery center is short-sighted. It will create silos in this

statewide system that has invested significantly in collaboration and patient care coordination

and it will operate outside the jurisdiction of the Board.

As part of Vermont’s health care reform efforts, NMC has focused on ensuring that

patients receive needed care in appropriate settings, emphasizing quality, access and cost

savings. The ASC would rely on the exact method of payment – fee-for-service – that the State

has worked so hard to move away from. It would be a step backward for Vermont health reform

efforts to grant an unregulated, fee-for-service provider a CON in the face of plenty of capacity

throughout Northwestern Vermont at the closely-regulated, nonprofit hospitals.

Promises of Non-Discrimination

The Applicant insists that it will provide access to care for all members of the community

and won’t discriminate among patients, thus serving the community just as NMC does. By its

very “ambulatory” nature, however, the ASC cannot treat patients needing complex care which

often involves individuals covered by Medicaid or Medicare. Even for relatively simple

procedures, patients may be steered to a particular facility based on payment status. Dr. Thomas

Dowhan, a physician operating at the only ambulatory surgery center in Vermont, the VESLC,

continues to choose to provide care at NMC as well as at the VESLC. In fiscal year 2016, just

three out of 56 surgical patients treated by Dr. Dowhan at NMC were covered by a private

insurance payer source. The private insurance payer share of the other eye surgeon performing

services at NMC was five times greater than that of Dr. Dowhan, seeming to indicate Dr.
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Dowhan is serving patients with governmental insurance at the community hospital and serving

his patients with private insurance at the for-profit ambulatory eye surgery center. This

difference is far too great to be attributed to chance and is likely highly indicative of what other

independent physicians’ choices may be with another for-profit, unregulated ambulatory surgery

center.
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Exhibit 2 



Northwestern Medical Center, Inc.
Net Patient Revenue Detail
(Numbers In thousands)

FY2012 FY2013 FY2014 FY2015 FY2016 FY2017

Northwestern Orthopedics 3,323 4,049 4,036 4,421 4,765 5,007

Northwestern OB/GYN 1,367 1,946 2,287 2,403 2,196 2,438

Northwestern Georgia Health Center 990 1,165 1,314 1,527 1,494 1,481

Northwestern Primary Care 793 831 1,839 1,915 1,871 1,784

Northwestern Associates in Surgery 593 622 472 623 559 551

Northwestern Ophthalmology 150 621 805 1,021 1,061 1,094

Northwestern Urology - - 22 690 645 682

Northwestern Cardiology Services - - 373 498 540 645

Northwestern Pulmonology Services - - 132 207 224 192

Northwestern Comprehensive Pain - - 1,097 1,335 1,240 1,326

Northwestern Dermatology - - - - 1,066 1,207

Northwestern Pediatrics - - - - 2,301 3,080

Physician Practice Net Patient Revenue 7,216 9,234 12,377 14,640 17,962 19,487

28.0% 34.0% 18.3% 22.7% 8.5%

22.29%

Hospital Net Patient Revenue 77,740 78,040 78,921 81,949 80,243 81,586

0.4% 1.1% 3.8% -2.1% 1.7%

0.99%

Total Net Patient Revenue 84,956 87,274 91,298 96,589 98,205 101,073

Net Patient Revenue Growth 2.73% 4.61% 5.80% 1.67% 2.92%

Average Net Patient Revenue Growth 3.55%


