UnitedHealthcare

MEDICARE & RETIREMENT
1600 McConnor Parkway, 2d Floor

Schaumburg, IL 60173

(Via E-mail: Donna.Jerry@vermont.gov)

February 20, 2018
Ms. Domna Jerry
Senior Health Policy Analyst
Green Mountain Care Board
144 State
Montpelier, VT 03602

Re: United Healthcare of New England, Inc.: Request for jurisdiction expansion regarding Determination of
Certificate of Need Process

Dear Ms. Jerry:

On behalf of our subsidiary, United Healthcare of New England, Inc. (“UHC NE”), we are writing to request a jurisdictional
letter from the Green Mountain Care Board (“GMCB™) regarding a proposed expansion of service area. The counties covered
by this proposed expansion are Caledonia, Essex, Franklin, Grand Isle, and Orleans.

UHC NE previously submitted a request for a jurisdiction letter to the GMCRB regarding the Certificate of Need ("CON™)
process on March 3, 2014, through its counsel, which is attached to this letter as Exhibit 1. As stated in that letter, UHC NE
applied for a Certificate of Authority from the Vermont Department of Financial Regulation to operate in the state as a foreign
health maintenance organization to offer Medicare Advantage plans and/or Medicare Part D Prescription Drug plans
(*MAPD” plans) — with enrollment beginning January 1, 2015. UHC NE is a subsidiary of UnitedHealth Group based in
Minnesota. UHC developed the MAPD plans and began offering those plans on January 1, 2015 in Vermont. UHC NE is
current authorized to provide services in these Vermont counties: Addison, Bennington, Chittenden, Lamoille, Orange,
Rutland, Washington, Windham, and Windsor. -

In the March 3, 2014 letter, they addressed why UHC NE’s business in Vermont would not constitute a “new healthcare
project” under paragraphs (1) through (6) of 18 V.S.A. §9432(8)(B) and thus would not be subject to the CON review process.
In a response letter dated March 24, 2014, GMCB stated that “the project as represented is not subject to Certificate of Need
Review.” The response letter is attached as Exhibit 2 to this letter. '

The expansion of UHC NE’s MAPD plan business in Vermont does not change the factors addressed in the March 3,2014
letter, which remain true in regard to the expanded business. Accordingly, we submit that the §9432(8)(B) factors remain
inapplicable.

UHC NE requests a jurisdictional letter regarding the planned expansion of its MAPD plan business. We appreciate the
GMCB’s review of these matters. Because of UHC NE’s contracting process with the Centers for Medicare and Medicaid
Services, we would request a response by April 1, 2018.

Should you have any questions or need additional information, please let us know. I can be reached at (224} 231-1451 or
email: Eileen.vanroeven@uhe.com Thank you for your time and attention in this matter.

Sincere}y,[ .
é &ﬂm) /ﬂ/‘ /?fjm‘?(ﬁfgﬂfm

Eileen W. Van Roeyen

Evr: Attachments (2)
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March 3, 2014

VIA ELECTRONIC MAIL (Michoel Donofrie@siae vi.us)

Mr. Michael Donotvio

General Counsel

Green Mountain Care Board

8% Main Strewt, Third Floor, City Center
Montpelier, Vermont 05620

Re: UnitedHealtheare of New England, Inc.. Request for Jurisdictional Determination
regerding Certificate of Need process ‘

Dear Mr. Donoftio;

Our firm is assisting UnitedHealtheare of New England, Ine. ("UHC NE™ in its
application for u Certificate of Authority from the Vermont Diepartment of Financial Regulation
("DFR”} to operate in the state as a foreign health maintenance organization ("HEMO™ and
related matters, UHC NE is domiciled in Rhode Island; it seeks the HMO licanse in Vermont so
it cun offer Medivare Advantage plans and/or Medicare Part D Preseription Drug Plans
("MAPD™ plans)-—with enrollment beginning January 1, 2015, UMC NFE is a subsidiary of
UnitedHealih Group, based in Minnesota.

UHC NE understands that a prerequisite for such a license isto demonstrate to the DFR
that it has received f{rom the Green Mountain Care Board ("GMCB”) either a Cerificate of Need
{"CON™) or a written determination by the GMCB that it does nol have Jurisdiction gver the
matier, Accordingly, this letter notifies the GMBC of UHC NE’s jmient 10 pravide MAPD
services in Vemmonl and to request a jurisdictional letier regarding the applicability of the CON
process, as described in Vermont stanites and regulations.' For reasons explained below, UHC
NE believes the MAPD) business it proposes is not a “new bealtheare project” for which a CON
is required noder 18 V.8.A, § 9434(a).

To offer MAPD services beginning January 1, 2013, UHC NE must complute the Centers
for Medicare and Medicaid Services {(“CMS™) contracling requirements, which include
demonstration of DFR licensure by approximately May 1, 2014.° Accordingly, we request a
Jurisdictional determination from GMCB as soon as possible.

VI8 V.BAL § 9431, e seq; Y1, Admin. Code § 4-7-4:4, 100, & seq.

! Under federai inw, Insurers and MMOs must obiain # livense it thie state in which they seck to contract wilh CMS,
and states have angeing oversight over solvency. All arcas relating 10 engoing operations wther thin solveney, such
8 provider network adequuey, quality of cure, meniber or provider geievances md appesls und fate setting, e
governed selely by CMS under federal preemption, See 42 CF R § 422402, 404 (Medicare Advantupe), 422
C.F.R. § 423,490 (Medicare Prescriplion Drug Plans). #hile thiy fevier does not reach the issue uf preemiptivn we

Mitchell, Wallinmna, Selig, Gates & Woodyard, PLLC | Aliorneys at Law
pMitchel WilliamsLaw.com
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Analysis of Jurisdictionn) Issues

1, Summary Deseription of Project: ULC NE’s propesed basiness in Yermaont,
As stated above, UNC NI intends 1o offer MAPD plans w Medicare beneficiaries in three
Vermont counties-—Chittenden, Washington and Windham. UIIC NE does not provide health
care services directly=it is not a “staff model” HMO that hires doctors and other health care
providers as eniplayees or owns hospilals or ather facilities, UHC NE Instead contracts—either
directly, or indirectly through affiliates or other subcontractors—with an independent network of
physicians, hospitals and other licensed health care practitioners, and reimburses (hese providers
to provide direct cure to its enrellees (in an amouit or proportion described in an enrollee’s
CMS-approved Evidence of Coverage).  The MAPD benelits to be offersd by UHC NE in
Verment must be approved by CMS$ o5 & prerequisite (o contracting with CMS. In general, such
plans will offer beneftts available through original Medicare, plus udditionai benefits and an
annuel out-of-pocket maximum to help beneliciaries budget for heaith care costs. The plans may
include Part D preseription drug coverage, or such coverage may be offercd through separate,
stand-alone plans.

2. Applicability of the CON process to UHC NE's proposed busingss in
Yermont. An IIMO is a non-hospital “health care faciliy” as defined in 18 V.S.A, §
9432(8)B). Accordingly, GMCR would have jurisdiction under section 9434(a) over any “new
healtheare projects” thut [ull within paragraphs {1)-(6) of (hal subseclion. As analyzed Turther
below, UHC NE submits that its proposed business does nor constitule a “new healtheare
project” under any of these six parographs.

1) The construction, development, purchase, renevation, or sther establishment of
a health care Iacility, or any capital expenditure by or on behaif of a health care
facility, for which the eapital cost exceeds $§,500,000.00.

Conclusion; Naot applicable,

Analysis:  UHC NE's proposed business in Vermont does nol [il within this
delinition because it does not involve capital costs exceeding $1,500,000. From our
discussions, 1 undersiand thal & memorandum from more than a decade ago by the
head of the agency then respensible for the CON process stated that establishment of
an HMO in the sigte would fall under this paragraph. This memorandum, however,
preceded o 2003 amendment to section 9434(a)(1) that added (he modifying phrase
regarding a capital cost threshold (see below, with new language underlined and
deleted language struck through):

“the The construction, development, purchase, renovalion, or other establishment
of u e hienlth care lacility MWMI%RW&M%%—%*EBS&«Q#&H—E&H!*iﬂg—heﬁ-]-l-h

provide, for the GMCE's information, ¢ copy of the Preemption Memoranthon we submitied to the DER with 1he
application for u Certificnte of Autherity,
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enre-fheHity-ather-than-lhepurehase-of 4-hasphal _or any capiial expenditure by, or
on_behalll_of a_ health eare facility, for which 1he capital cost exceeds
$1.500.000,00."

Public Act 53, Sec. 10 (2003).

The language of paragraph 1, us amended above, remains the same in 1he current
statdte.  In unambiguous lerms, the language reflects that he “establishment of 4
health carc faciliy” is further modified by “for which capital costs exceed
$1,500,000." Because of the placement of commas before and after the phrase "or any
capital expenditure by or on behalf of a health care facility,” such phrase is
parenthetical in nature and (he language after the parenthetical— “for which capital
costs  exceeds $1,500,000"—applies (0 both the phrase “The construction,
development, purchase, renovation, or other establishment of a health care Facilily”
and “‘or any capial expenditure on behalf of a health care facility,”

We interpret “capital costs” ¢ be very similar to “capilal expenditure,” which is
defined in section 9432 as:

“an expenditure for the plant or equipment which is not properly chargeable as an
expense of operation and maintenance and includes acquisition by purchase,
denation, leaschold expenditure, or lease which is treated as capital expense in
accordance to the accounting standards established for lease expenditures by the
Financial Accouanting Standards Board, caleulated over (he length of the lease for
plant or equipment, and includes assets having an expecied life of at least three
years. A capital expendiwre includes the cost of studies, surveys, designs, plans,
working drawings, specifications and other activities ¢ssential to the acquisition,
improvement, expansion, or replacement of the plant and equipment.”

UHC NE will net incur capital costs exceeding $1.5 million in providing MAPD
services in Vermont. Capilal costs, if any, will be very minimal. MAPL operations
{claims, enrollment, customer service, etc,) for UHC NI and other UnitedHealth
Group-affiliated MAPD plans are centrulized in Minnescia to support all such plans
across 1he country., While UnitedHealth Group maintalns some functions in its New
England regional offices (such as management and oversight ol Lhe produe, sales and
aetwork management), it owns no real estate in Vermont, While UHC NE may need
some additional staff 10 suppost the product in Verment (for clinical, sales andior
supervising agents, for instance), these additicnal siaff persons are likely to work
remetely, rather than in owned or {eased office space.

Accordingly, the MAPD services do not neet the definition of & *new healihcare
project under paragraph {1),
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)

4)

5)

A change from one Jicensing period to the next in the number of licensed heds of
a health care facility through addition or vonversion, or through refocation from
one physical facility or site to another.

Conclusion: Not applicable,

Analysis:  UNC NE does not have licensed beds, as it does not provide direet
inpatien! health care services. 1t contracts directly or indirectly with independent
hospitals sud other fucilities which have such licensed beds, bul these facilities are
reguiated separately by the (GMCB,

The offering of any home health service, or the transfer or conveyunce of more
than # 50 percent ownership interest in u health care facility other than o
hospitul.

Conclusien; Mot applicable,
Analysis: UHC NE is not a home health agency, nor does its licensure in Vermont o
provide MO services involve a change in ownership,

The purchase, lease, or other compurable arrangement of a single piece of
dingnostic and therapeutic equipment for which the vost, or in the case of a
denation the value, is in excess of $1,006,000.00. For purposes of this subdivision,
the purchase or lease of one or mere articles of diagnostic or therapeutic
equipmen{ which are necessarily interdependent in the performance of their
ordinary functions or which would constitute yny health eare fucility included
under subdivision 9432(8)(B) of this title, as determined by the board, shall be
considered together in caleulating the amount of an expenditure. The board's
determination of functional interdeépendence of items of equipment under this
subdivision shall have the effeet of 2 final decision 4nd is subjeet to appenl under
section 9381 of this tite,

Conclusion: Not applicuble,

Analysist  UHC NE's liceasure in Vermont w0 provide HMO services does not
involve the purchase of medical equipment. As noted above, UKC does not directly
provide health care services lo Medicare beneficiaries.

The offering of & health care service or technology having un annuni operating
expense which exceeds $500,000,00 for either of the next twu budgeled fiscal
years, il the service or technology was not offered or employed, either on n fixed
or a mobile basls, by the health care faclity within the previous three fiscal
Yers,

Conelusion: Not applieable,

Analysis:  The phrase “health care serviee” is nol defined in the statules or
regulations applicable to the GMCB's CON process, but the phrase appenrs o be
equivalent 1o “health services,” which is defined in 18 V.S.A. § 9431 us “activities
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6}

and functions of & health care facility that are directly related tu care, treatment or
dingnosis of patients.” As deseribed above in the summary ol UHC NE's propased
services in Vermont, the HMO is not a staff model HMO that directly provides health
services through employed physicians or owned hospitals and other facilities, It
contracts with independent providers and reimburses thern for providing care 1o
Medicare beneficiaries whe have enrolled with the HMO. While UHC NE will
monitor and manage care, and will seek lo promote high quality of care by its
networle of providers (as required under its contract with CMS), the HMO iy not a
direct provider of such care. Indeed, its entry into the siate wili nol add (o or diminish
the number of providers of direct health services In Vermont, Accordingly, the
MAPD services de aot meet the definition of a “new healthcare project’ under
paragraph {5},

The construction, development, purchase, lease, or other establishment of an
ambulatory surgival center,

Canelusion: Not applicuble,
Analysis: UHC NE will nol direclly, own, lease or otherwise establish such a
facility.

We appreeiale the GMCB's review of these matters. Should you have questions or need
additional information, please tet us know. Vhank you.

CBC:ed
Enclosure

Sincerely,

MITCHELL, WILLIAMS, SCLIG,
GATES & WOODYARD, P.L.L.C.

by J/Maé C%Mj

Charles B, Cliett, Jr.




{(Submitted as Part of B2 Application}
Exhibit A

Application for Certifica (e of Autherity to do Business as n Foreign HMO

Memovsudum on Federal Preemption and Medicare Advantage/Part D (“MA-PD™) Plans
{*Ereemption Memorandum™)

This memorandum accompanies the Application for a Certificate of Authorily 10 do business as a foreign
FIMO ("Application”} filed with the Vermont Depariment of Finaneial Regulation, Insurance Division by
UnitedHeallheare of New Engiand. Ine., a Rhode Island company (“UHC New England™). As explained
in the Application, UHC New England intends 1o provide benefit plans in Vermont solely through the
Medicare Advantage and Medicare Part D prescription drug programs (collestively “MA Plans™. Allof
UHC New England’s MA Plans will be offered 1o Medicare beneficiaries pursunnt to contracts with the
Centers for Medicare and Medivaid Services (“CMS$"). Accardingly, as described below, federal law
preempis certain stale oversight of U1C New England, and also prehibits taxation of premiums or
apptication of other state assessments directed al insurance business. This memorandum Is cross-
referenced in the A pplication as the “Breempiion Memoranduns,”

[ Preemption of laws or regulation governing operations of MA-PD Plans.

Federal statuies provide that standards established by the Medicare Modernization Act and implemented
by CMS “supersede any Siate Jaw or regulation (olher than State licensing laws or State laws relating to
plan solveney) with respect 1o MA [Fllans . . " 42 US.C. $1395w-26(b)(3).  These pregimption
standards also wre included in substapially similar language in the regulations implementing (e Medicare
Modernization Acl a 42 CF R, §422.402. 15 the order adopting these regnlations, CMS stated thar

“State tieensing laws under Federal preemption are fimited o State requiremants for
bevoming State licensed. and canncl be extended 1o other reguirements (hat the Stale
might impose on licensed health plans that absent Vederal preemption must be met as o
condition for keeping a State license .. .. For example, State-licensing requirements may
include requirements such as filing articles of incerperation with the apprepriate State
agency, or salisfying Stae governance requirements. However, under Federal
preemption, Stale licensing faws may not be extended to include rules that apply 1o State
licensed health plans which we believe would include network adequacy requirements far
MA {P]lans.™

See 70 Fed. Reg. 4588, 4664,
CMS has expanded on its explanation of preemption parameters in Chupter 10 of the Medicare Managed
Care Manual. Inseetion 30.2 of Chapier 10, CMS sinfes:

"In general, a valid Sate licensure requirement is one that determines whether an entity at the
time of application is capable of offering health insurance in the State. We differentiale between
requirements that govern the fitness of the organization to serve as o health insurer or risk bearing
entity, and the requirements that govern the ongeing operation of how, where or 10 whom the
entity provides benefits, where it provides benelils, or to whem it provides benefits,”

" This regulation from Chapter 422 relutes to the Medicare Advantage Program (Pan ), 4 substantially ilentical
regulation regarding pregmption governs Part D preseriplion drug companents of W be offered in UHL New
England’s MA Plans. See 42 CF R, §123.440(a).

3140912y 1 2277109
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While CMS defers to states on issuing Centifieates of Authority and vngoing solveney oversight, CMS
fakes an active role i regulating areas preempied under federal law. Subparts in Part 422 of the lederal
regulations describe how CMS regulates beneticiary protections (Subpart B, including network access
and provider contracting standards in 42 CF.R. § 422.112); quality (Subpart D} additienal requirenients
regarding relationships with providers {Subpart E); wrievances and appeals refating to medical necessity
determinations and other matters that impacl Medicare beneliciaries (Subpart M); and marketing
requirements (Subpart V). Oue of the purposes of precmplion is 10 avold duplication and possible
inconsistent regulation in these areas. Specific examples are provided in a table in Chapter 10, Section 60
of the Medicare Managed Care Manual, which can be viewed at the [ollowing link:

httpe/Awwaw.ems. pov/Reanlations-and-Guidaneo/() yidance/Manuals/downloads/me 86e 10.pd/

2, Preemption of taxes or other assessments directed ot insurers.

Federal law states that *[n]o Stale may impose o premium tax or similar 1ax with respect 1o payments (0"
MA Plans. 42 US.C. § 1395w-24(g). CMS regulmtions provide that “[njo premium tax, fee, or oiher
similar assessment may be imposed” by any state or political subdivision of & state “wilh respect 10 any
payment CMS makes on behalf of MA [Plan| earallees under subpart G of this part, or wilh respeet ta
any payment made to MA [P)lans by beneliciarios. or payment to MA [P[lans by 2 third pany on a
beneficiary's behall” 42 C.F R, §422.404 )’

While CMS does nat prohibit taxes applying 1o businesses penceally (42 C.FR. § 472.404(5)), these
pravisions do prohibit application of premium taxes or assessmeis such as those by puaranty funds or
state risk peols aimed at the insurance industry,

" This regulation frem Chupler 422 refates 1o the Medicaie Advantage Progeam Pt C); 2 substantially identical
regulation regarding preemplion governs Part {2 preseription drug componens of HHC New England’s MaA Plans.
See 42 C.F.R. §423.440(h).

3140918v1 22724439




EXHIBIT 2

o~ VERMONT

Green Mountain Care Board |phone| 802-B28-2177 Alfred Gobeille, Chair
8y Main Street wiw gimebuard vermont pov Raren Hein, MO
Montpelier, VT 05620 Con Hogan

Betly Rambur, PhD, RN
Allan Reansay, MD
Susarn Barrett, JI, Executive Directar

SENT ELECTRONICALLY
March 24, 2014

Mr. Charles B. Cliett. Jr., Esq.

Mitchell, Williams, Selig, Gates & Woodyard, P.L.L.C.
425 West Capitol Avenue. Suite 1800

Litlerock, Arkansas 72201

RE:  Docket No. GMCB-005-14con, Develop a Health Maintenance Organization in
Yermeont to Offer Medicare Advantage Plans and/or Medicare Part D Prescription
Drug Plans

Dear Mr, Cliett:

Thank you for your letter dated March 3, 2014 regarding the proposal of UniledHealtheare of
New England, Inc. 10 develop a health maintenance organization in Yermont to offer Medicare
Advantage Plans and/or Medicare Part D Prescription Drug Plans with enrcllment beginning
January 1, 2015. UnitedHealthcare of New England is a subsidiary of UnitedHealth Group,
based in Minnesota,

Based on your letter dated March 3, 2014, the project as represented is not subject to Certificate
of Need review. However, if there are changes in the type or scope of your proposal ag you
proceed with implementation, you must notify the Green Mountain Care Board immediately so
that we may determine whether CON review is required.

If you have further questions, please do not hesitate to contact me at 802-828-2918,

Sincerely,

S Donna Jarry
Health Policy Analvst

cc. Kaj Samsan. Yermoni Departiment of Insurance

Ao i ke

GO




VERMONT

Green Mountain Care Board [phone] 802-828-2177 Alfred Gobeille, Chair
8¢ Main Street www.gmeboard vermont.gov Cornelius Hogan
Montpelier, VT 05620 Jessica Holmes, PhD
Betty Rambur, PhD, RN

Allan Ramsay, MD

Susan Barrett, JD, Executive Director

DELIVERED ELECTRONICALLY
April 1, 2016

Ms. Margaret Johnston

Mitchell, Williams

425 West Capitol Ave., Suite 1800
Little Rock, Arkansas 72201

RE: Docket No. GMCB-002-16¢con, Expansion of Medicare Advantage/Medicare Part D business by
United Healthcare of New England to Bennington and Rutland Counties in Vermont

Dear Ms. Johnston:

Thank you for the letter requesting a jurisdictional determination dated March 14, 2016 regarding United
Healthcare of New England’s intention to expand offering Medicare Advantage/Medicare Part D
Prescription Drug plans to residents of Bennington and Rutland counties.

Based on your letter dated March 14, 2016, the project as represented is not subject to Certificate of Need
review. However, if there are changes in the future in the type or scope or planned expansions, please
notify the Green Mountain Care Board so that we may determine whether further review is required.

If you have any questions, please do not hesitate to contact me at (802) 828-2918.
Sincerely,

s/ _Donna Jerry
Donna Jerry
Senior Health Policy Analyst




